Chapter VIII
DISCRIMINATION

1. Although not all forms of social exclusion derive
from discrimination, all forms of discrimination lead to
exclusionary behaviour. Examination of social exclusion
provides additional insights into the problems of poverty
and unemployment. This approach has becn defined as a
“way of analyzing how and why individuals and groups
fail to have access to a benefit from the possibilities of-
fered by societies and economies™.! It identifies excluded
population groups needing assistance and allows for
more targeted policies to ensure their participation and
integration in the development process.

2. Viewing poverty through the prism of social exclu-
. sion highlights the essence of poverty and deprivation as
well as the mechanisms that lead to them. Societal and
economic forces create and intensify various forms of
exclusion. In the extreme, individuals move from vul-
nerability to dependence to marginality. Patterns of de-
velopment in which the benefits of economic growth are
shared by only certain identifiable groups increase exclu-
sion. ’

3. The issue of livelihood (or its absence) can also be
viewed through the prism of exclusion. In this context,
exclusion takes various forms, including exclusion from
land, from other productive assets, from markets for
goods and, particularly in urban areas, from the labour
market. Some scholars have suggested that severe ethnic
and racial antagonisms can often be traced to the point at
which groups first find themselves competing in the la-
bour market.2 This theory argues that all discrimination
by race or ethnic groups originates through this dynamic,
in which groups mobilize political and economic re-
sources to further their material interests. The goal of
such actions is the exclusion of the competing group from
the labour market or, failing this, the creation of a caste
system that provides the dominant group with preferen-
tial treatment.

4, It is essential that policies for productive work and
the reduction of poverty be accompanied by the applica-
tion of the principles of rights, social equity and justice.
The World Summit for Social Development devoted par-
ticular attention to this point, stressing that “policies to
eradicate poverty, reduce disparitics and combat social
exclusion require the creation of employment opportuni-
ties, and would be incomplete and ineffective without
measures to eliminate discrimination and promote par-
ticipation and harmonious social relationships among
groups and nations”.3 In enunciating the principle of so-
cial integration the Summit emphasized the unacceptabil-
ity of discrimination and called for its elimination in all
its dimensions.

5. What is discrimination? Various United Nations
human rights instruments define the meaning and content
of the principles of discrimination and equality.® The
Charter of the United Nations prohibits discrimination on
the basis of race, sex, language or religion. The Universal
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Declaration of Human Rights, adopted in 1948, enlarged
the list to include colour, sex, political or other opinion,
national or social origins and other status. Other major
international anti-discrimination instruments are shown
in table 8.1.

6. Non-discrimination is also established in regional
human rights instruments, including the European Con-
vention, the European Social Charter and the Declaration
Regarding Intolerance: A Threat to Democracy, all
adopted by the Council of Europe; the African Charter on
Human and Peoples’ Rights, adopted by the Organization
of African Unity; and the American Convention of
Human Rights, adopted by the Organization of American
States.

7. Some United Nations conventions define discrimi-
nation, Article 1, paragraph 1, of the International Con-
vention on the Elimination of All Forms of Racial Dis-
crimination (General Assembly resolution 2106 A (XX),
annex) defines the term “discrimination” as “any distinc-
tion, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recogni-
tion, enjoyment or exercise, on an equal footing, of hu-
man rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public
life”. Article 1 of the Convention on the Elimination of
All Forms of Discrimination against Women (Assembly
resolution 34/180, annex) defines “discrimination against
women” as “any distinction, exclusion or restriction
made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on
a basis of equality of men and women, of human rights
and fundamental freedoms in the political, economic, so-
cial, cultural, civil or any other field”.

8. Section A below describes how discrimination
operates, and identifies various discriminated-against
groups. Section B examines the salient gender dis-
crimination issues, describes the problems faced by
discriminated-against social groups, including minori-
ties, and reviews the major international instruments
that deal with discrimination against minorities. Sec-
tion C reviews specific policy options for combating dis-
crimination.

A. ANATOMY AND PATTERNS OF DISCRIMINATION
1.

9. Discrimination reflects a complex set of attitudes
towards individuals or social groups within a society. It is
usually based on social, biological or cultural differences
and can appear in different areas and be applied in differ-
ent forms.

10. Three types of discrimination can be distin-
guished:

Anatomy of discrimination
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(@) Political discrimination, which includes denial of
political rights, restriction of access to political decision-
making, lack of adequate representation in legislative
bodies and restrictions on freedom of expression, voting,
free movement and place of residence;

(b) Socio-economic discrimination, which includes
limited access to labour markets, resources and social
services;

{¢) Cultural discrimination, which includes resttic-
tions on the use of language, the observation of cultural
practices and religious traditions, and so forth.

11. Discrimination against social groups is often
based on deeply embedded social mechanisms, and may
take the form of established social practices or explicit
public policies. Social practices are often supplemented
by public policies, which accounts for the persistent na-
ture of discrimination. The effects of discrimination
against social groups are reflected in phenomena such as
unjustified inequalities and lack of empowerment and
equal opportunities, which can in turn lead to social
tensions and political instability.

12. Many theories have been offered to explain dis-
crimination. Some scholars consider discrimination a
psychological phenomenon, tied to personality types and
group rivalry. Economic and social factors may also con-
tribute to the psychological explanation.

13. Other scholars stress factors such as organized
social actions and certain principles of social organiza-
tion. Social organization based on hierarchical structures
assigns social roles on the basis of factors such as prop-
erty, power and status, race, ethnicity or gender. Complex
social structures often lead to specific forms of discrimi-
nation against social groups. Social practices and public
policies must be modified to prevent inequalities, social
exclusion or discrimination based on the characteristics
of social groups.

14. Institutionalized forms of social discrimination
against groups also exist. This form of discrimination is
caused by political, economic and cultural factors. Insti-
tutional mechanisms and their underlying social norms
must be adjusted to ensure that the rights of social groups
are protected. Doing so requires establishing a balance
between the rights of States and the rights of individuals
and social groups. Legal norms established on the basis
of prevailing values of dominant segments must be modi-
fied so that they do not restrict the rights of socially dif-
ferent groups.

15. Balance between the vested interests of dominant
segments and those of specific social groups must be
achieved. The granting of rights to discriminated against
social groups may be seen as a threat to the legitimate rights
of dominant social groups. Social integration requires
recognition of the identity of minority social groups with-
out forcing assimilation of such groups. Prevention of
discrimination requires adequate political, legal and
socio-economic regimes (rules and norms) in order to
minimize the potential for conflict and destabilization.

2. Categorization of discriminated against groups and
evaluation of patterns of discrimination

16. Multilateral legal instruments define different so-
cial groups which are subject to discrimination. A minor-
ity group is defined as a *“‘group which is numerically
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inferior to the rest of the population of a State and in a
non-dominant position. The members of minority groups
possess ethnic, religious and cultural/linguistic charac-
teristics which differ from those of the rest of the popula-
tion and who, if only implicitly, maintain a sense of soli-
darity, directed toward preserving their culture, traditions
and language”.’

17. Minority groups can be characterized by their ab-
solute and relative size within the total population, their
geographical concentration and dispersion, their citizen-
ship, their social characteristics, their relationship to
other sectors of the population and their legal position
within the State. They can be identified by national, eth-
nic, religious, cultural or linguistic characteristics.

_18. New trends in international law deal with the
rights of social groups, although the nation-State remains
the primary beneficiary of international law, and commit-
ment to the sovereignty and territorial integrity of nation-
States is one of the basic principles of the United Nations.
International human rights instruments are related to the
political, social and economic rights of individuals.

19. The identification of specific groups and the ex-
amination of potential and actual discrimination raise the
issue of specific group rights in addition to individual
rights. The basis for the emphasis on group rights is the
fact that the individual-centred approach, even if com-
bined with the non-discrimination rule, cannot ensure the
rights of individuals as members of a group or the rights
of the group itself. The approach of protecting the rights of
specific groups is being incorporated in new human rights
instruments in which the need to harmonize the rights of
the State, the individual and the group is recognized.

20. The Charter of the United Nations makes no ref-
erence to the rights of specific groups. It reflects the view
that in order to ensure a stable society individual human
rights must be protected by the principles of equality and
non-discrimination. The focus on minority or group rights
was later supplemented by legal instruments such as the
International Convention on the Elimination of All Forms
of Racial Discrimination and the Declaration on the
Rights of Persons Belonging to National or Ethnic, Relig-
ious and Linguistic Minorities (General Assembly resolu-
tion 47/135, annex), which deal with specific group rights.

21. The adoption of legal instruments defining group
rights, the monitoring of discrimination against identified
groups, and the formulation of international and national
policies and strategies to reduce and eliminate group dis-
crimination are indispensable. The basic objectives of
such mechanisms should be:

{a) To guarantee the rights and preserve the identity
of ethnic, religious and cultural/linguistic groups;

{b) To ensure equality for these groups and prohibit
discrimination;

(c) To ensure the rights of individuals to identify with
the group and to be different without being forced to
assimilate;

(d) To equalize opportunities for discriminated
groups by adopting special measures.

22. Non-dominant ethnic, religious and linguistic
groups should be entitled to equality and permanency in
societies that respect their identities. But enhancing
group rights without threatening States’ right to sover-
eignty and territorial integrity poses a challenge.




23. Patterns of discrimination against specific social
groups can be determined by:

(a) Identifying discriminated groups (by size and
social characteristics, for example);

(&) Examining specific forms of political, socio-
economic and cultural discrimination;

(c) Examining the negative effects of social discrimi-
nation for the identified groups.

24. Policies, institutional structures and legal and social
norms that prevent or reduce discrimination against spe-
cific social groups must be adopted.

B. GENDER DISCRIMINATION

25. At the beginning of this century most societies
viewed as natural a gender division of labour in which
men and women were assigned specific functions, re-
sponsibilities and obligations. During the past four dec-
ades, however, the distinctions between female and male
responsibilities have become increasingly blurred as
women have entered areas of activity traditionally domi-
nated by men. This change in the gender division of la-
bour has generated an asymmetry between cultural per-
ceptions of gender roles and contemporary reality.

26. In most regions of the world today women are
represented in a wide range of professions and occupa-
tions, but they continue to be stereotyped as dependent
upon a male breadwinner within a family unit, lacking
commiiment to their work and ready to leave the work-
force or reduce their workday in order to be with their
children. These stereotypes affect expectations about
girls’ education, female capabilities and ultimately the
nature of the paid and unpaid work carried out by women
in society. The mismatch between women’s actual role
and cultural perceptions about their role also delays ad-
Jjustment by institutions and organizations to the new re-
alities. The gender-biased environment within which
women now operate induces discriminatory attitudes and
practices that condition and restrict women’s participa-
tion in socio-economic and political life. As the Fourth
World Conference on Women noted “changes in women’s
roles have been greater and much more rapid than
changes in men’s roles. In many countries, the differences
between women’s and men’s achievements and activities
are still not recognized as the consequences of socially
constructed gender roles rather than immutable biologi-
cal differences” (A/CONF.177/20, chap. I, resolution !,
annex II, para. 27).

. Changes in the gender division of labour

27. Under the traditional gender division of labour
both urban and rural women were expected to maintain
the household, care for children and old and sick mem-
bers of the family, and participate in the economic activi-
ties of the household without remuneration. Men were
expecied to earn income and to protect the family from
economic hardships and the violence of outsiders. The
social space was separated into a maile, or public, domain
and a female, or private, domain, and gender relations
were maintained by relations of power, subordination and
dependency, or “patriarchal” relations.

28. There has been a dramatic change in the gender
division of labour, and patriarchy can be found in its pur-
est form only in some developing countries. Women have
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shifted from the non-remunerated to remunerated work,
and there has been a redistribution of activities between
men and women within the household.

29. In the vast majority of countrics women have en-
tered the labour market on a massive scale. As figure 8.1
shows, between 1950 and 1995 participation by women in
the labour force increased almost everywhere, with the
most dramatic increases registered in North America (22
percentage points), Oceania (19 percentage points) and
Latin America (15 percentage points). In contrast, female
participation in Africa remained unchanged.

30. This increase in female participation in the labour
force has consequences for the distribution of labour for
household activities. In the United States, for example,
the total number of hours spent by women in remunerated
employment increased from 18.7 to 24.5 between 1965
and 1986, while the number of hours spent on household
and family decreased from 37.8 to 31.9.6 In Germany
men’s share of housework increased by 17 percentage
points in meal preparation, 13 percentage points in child-
care, and 14 percentage points in shopping between 1965
and 1992. Men increased their participation in childcare
activities by 10 percentage points in the Republic of
Korea between 1987 and 1990 and by 5 percentage points
in Japan between 1986 and 1991 .6

31. Although women now work more outside the
home, in most countries they continue to perform their
traditional domestic functions. As a result the overall
wotkload—inside and outside the home——tends to be
much heavier for women than for men. Polish women, for
example, work 7.9 hours more per week on average than
Polish men, while Japanese women work 3 hours more
than Japanese men.5

32. The majority of cconomically active women in
the world work in the informal scctor, where working
conditions arc generally less sccure than in the formal
sector, Most informal enterprises operate outside the law
and do not comply with prevailing labour legislation. In-
formal employers do not provide health insurance, non-
wage benefits or annual leave and they do not make social
sccurity contributions. Working conditions are often dif-
ficult, and tools and technology employed are rudimen-
tary. Nonetheless, according to some studies, informal
cconomic activities by women have become an important,
if not the most important, source of family income in
some developing countrics. In the urban informal eco-
nomic scctor of many developing countries women arc
engaged predominantly in the economic activities which
are at the bottom of the urban labour market structurce
(itinerant trade, garbage picking, stallholding, and provi-
sion of personal and domestic services). In rural areas
women now work in all capacities, including ploughing,
cultivation, post-harvest operations, marketing, animal
husbandry and related activitics.”

33. In formal labour markets women tend to concen-
frate in activitics traditionally viewed as female (nursing,
food preparation, teaching, cleaning, and garment mak-
ing) or in other low-technology industrics. Women tend
to be separated from men in the labour market structure
both horizontally (across economic sectors and subsec-
tors) and vertically (within occupational hierarchies).
Figurc 8.2 shows that in all countrics sampled women
continue to be underrepresented in economic activities
traditionally regarded as male (construction, mining,



Figure 8.1. Female participation in the labour force, by region, 1950 and 1995
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transportation and production of gas, electricity and
water); in manufacturing their representation more
closely reflects their representation in the labour force.
Within occupations, in most countries the majority of
clerical and related workers, sales workers, service work-
ers and professional, technical and related workers are
women (table 8.2).

34. In developed countries temporary employment is
on the rise. In Spain the incidence of temporary employ-
ment among women rose from 18.4 per cent in 1983 to
37.9 per cent in 1994. Over the same period temporary
employment grew from 3.4 per cent to 12.4 per cent in
France and from 9.3 per cent to 15 per cent in the Nether-
lands. In almost all of the OECD countries the incidence
of temporary employment was higher among women than
among men.8

35. Across countries, economic sectors and occupa-
tions, and educational groups women’s wages are gcner-
ally significantly lower than men’s. In 1990 the male/
female hourly wage ratio in manufacturing ranged from
41 per cent (in Japan) to 97 per cent (in Australia), with
no country for which data were available achicving male/
female wage parity.?

36. Within countries immense differences exist in the
degree of female shortfall in wages across regions and
ethnic groups and races. In India, for example, the lowest
female/male agricultural wage ratios were in the states of
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Punjab (0.06) and Haryana {0.10); the highest were in
Madhya Pradesh (0.60).10

37. There is no question that an economic gap per-
sists between men and women. But is this phenomenon a
result of discrimination that forces women into certain
activities, or is it a result of voluntary choice by women
concerning education, carecrs and their use of time? To
what extent do the male/female wage differentials reflect
a market response to differences in free choices made by
the two groups, and to what extent are they a product of
discrimination against females?

2. Political discrimination

38. Although women have the right to vote and hold
public office in most countries of the world today, they
are grossly under-represented in political institutions. In
1994 women held only 10 per cent of seats in parliamen-
tary bodies (the figures were 12 per cent in industrial
countries, 10 per cent in developing countries and 8 per
cent in transition countries). As of July 1996, women
served as head of State of only 8 countries and as head of
Government of only 4 countries. Worldwide, women
occupied only 5.6 per cent of ministerial posts. The gen-
der distribution of ministerial posts also reflects stereo-
typing. In 1994 women held 3.1 per cent of ministerial
posts in political affairs and 11.1 per cent of posts in
social affairs.




Figure 8.2. Female dominance in sectors of economic activity in seleeted countries, early 1990s
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TABLE 8.2. FEMALE DOMINANCE IN SELECTED OCCUPATIONS, EARLY 19908
(Ratio of the female share in each occupation lo the female share
in total labour force times 100)

Clerical Professional,
and technical and Administrative
related Sales Service related and managerial
Country workers workers workers workers workers
Developing countries
Chile.................. 145 146 216 159 65
Colombia . .............. 142 101 166 105 74
CostaRica............... 168 126 201 153 82
Honduras ............... 190 184 226 160 98
Malaysia . . .. ............ 156 102 120 130 34
Pakistan . ............... 21 21 101 144 24
Philippines. . . ... ... ... ... 151 189 157 179 84
RepublicofKorea. . . .. ... ... 102 17 152 112 10
Thailand . . . ... .......... 112 131 124 114 41
Uruguay . . . .o v v v v v v oo us 126 113 168 152 46
Developed countries
Australia . . .. ... ......... 112 25 184 59 101
Canada. . ............... 176 99 125 123 93
Denmark . ............... 134 112 151 134 39
Finland. . ... ............ 154 114 145 131 55
Germany . . . . ..o v v 152 142 144 107 48
Japan. . . ... ..o 150 95 134 163 20
Netherlands . . . ........... 145 114 160 110 41
Norway ... ............. 171 112 157 127 64
Spain. . ... ... oo 151 133 172 143 27
United States . ... ......... 172 107 130 114 91

Source: Yearbook of Labour Statistics 1995 (Geneva, International Labour Office, 1995)

39. At the beginning of this decade political repre-
sentation by women within the former communist coun-
tries fell markedly. In the former Czechoslovakia, for in-
stance, representation of women in the federal legislature
dropped from 13-26 per cent to 10.7 per cent after the
June 1990 election and to 8.7 per cent after the election in
June 199211 A similar trend was observed in Romania,
where representation fell from about 33 per cent to 5 per
cent, in Hungary, where it fell from 21 per cent to about 8
per cent, and in Bulgaria, where it fell from 21 per cent to
about 9 per cent.1?

40. In many countries major political parties treat
women’s issues as secondary. This lack of gender sensi-
tivity undermines female interest in participating in for-
mal politics. In some countries unstable political condi-
tions and continuing military involvement in politics have
encouraged women to withdraw from political life. In
countries in which major political parties have opened
their doors to women, women have failed to advance in
the party hierarchy, with most women remaining rank-
and-file party members.

3. Discrimination in education

41. Despite the introduction of compulsory primary
education everywhere and a rapid extension of educa-
tional services to rural areas in developing regions, sig-
nificant gender differentials in educational attainment
and skills exist in many countries. In 1995 the female
literacy rate in the developing world was 61.7 per cent,
much lower than the 78.9 per cent rate among men
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(table 8.3). School enrolment rates of girls in many coun-
tries continue to be lower than those of boys, and some
societies imposc formal restrictions on acquisition of
education by girls and women.!3 As a result, women often
lack formal education, an important determinant of suc-
cess in the labour market.

42. In principle, initial educational disparities could
be ameliorated by on- or off-the-job-training. Some stud-
ies show, however, that women are often by-passed for
such training.14 A study on training among young Ameri-
cans, for example, found that men were more likely than
women to receive employer-provided training and to par-
ticipate in apprenticeships.!>

43, The role of the household and the family in the
transmission of knowledge and skills to children remains
very important. Child socialization within the rural patril-
ineal household of many developing countries continues
to be governed by tradition. By customary law, for exam-
ple, some field operations are assigned only to men, and
access to machines and fertilizers is considered to be a
male prerogative. Among many Hindu tribes ploughing is
an exclusively male function, whereas sowing seeds is
assigned to women. In many Arab countries the use of
fertilizers is assigned exclusively to men, and boys are
taught skills that are important for performing field work
and machine operations; girls continue to be oriented
towards the traditional roles of wife and mother. Such
gender-biased training in household activities shapes
children’s future choice of employment and, hence, their
future earnings.




TABLE 8.3, MALE AND FEMALE LITERACY RATES, BY REGION, 1980, 1990 AND 1995
{Percentage)
o Male Female Total |
Region ) 1980 1998 1995 1980 1990 1995 1980 1990 1995
World 772 ¥y 836 619 68.7 71.2 69.5 75.3 77.4
Developed countries 98U 9x.7 989 5.4 7.7 Y8.4 96.6 98.2 GK.7
Developing countries 689 76.3 TRy 6% 578 61.7 SRO 672 70.4
Sub-Saharn Aitrica S1.R 618 66.6 29.2 411 473 40.2 51.3 56.8
Arab States 55.0 64.5 68.4 26.2 38.1 44.2 J0.8 51.7 56.6
Iatin America and the (aribbean 82.1 86.4 87.7 77.5 83.5 85.5 79.7 849 86.6
Eastern Asia and Occania 80.4 88.2 90.6 58.0 72.2 76.3 69.3 80.3 83.6
Southern Asia 528 59.8 62.9 24.5 2.6 36.6 39.1 4:66 802

EOUI‘C&:

44. Persistent gender gaps in school enrolment also
reflect the bias of patrilineal households against invest-
ment in the education of girls. Some rural socicties attach
a negative value to female education and thus discourage
families from sending girls to school. In the Niger, for
example, a local honour code values marriage over edu-
cation. When a daughter marries she becomes her fam-
ily’s permanent ambassador in her husband’s family. Any
misconduct by the bride reflects on her family, in particu-
lar her mother, who usually watches her daughters very
closely. Schools are perceived as interfering with a
mother’s surveillance. Consequently, families develop all
sorts of strategies to avoid school registration and often
marry their daughters at a very early age, which automat-
ically releases them from having an obligation to attend
school.16

45. Urban households generally have a more positive
view of female education. Even in countries with a wide
range of employment opportunities available to women,
however, families continue to restrict their daughters’
choice of education and future career. A recent study re-
vealed that choice of education for Korean and Japanese
girls is heavily influenced by their families, who continue
to value the Confucian image of women and see female
education primarily as a means of achieving an advanta-
geous marriage and only secondarily as training for a
carcer.!?

4. Discrimination in entitlements within
the houschold

46. Gender differences in entitlements persist in
many patrilineal societics and bear much responsibility
for intra-household welfare differentials and, hence, dif-
ferences in opportunity sets. In contemporary socicties
the distribution of resources occurs through a complex
system of claims, which are in turn embedded within so-
cial relations and practices that govern possession, distri-
bution and use in those societies. The household repre-
sents a system within which individual claims to a social
product are satisfied through endowments and exchange
entitlements. 18

47. 1n many societies, intra-household distributional
processes are governed by informal rules and conventions
that discriminate against women in family transfers and
command over resources, including their own labour and
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income.!® Customary law in some African countries and
Hindu and Muslim Law in India, Bangladesh and some Arab
and African countrics governing family transfers (includ-
ing land) restrict daughters’ and widows’ inheritance
rights. In the United Republic of Tanzania, for instance,
under local customary law the cldest son of a man’s first
marriage has the primary right to the family land.?0 Fajl-
ure to give birth to a male child in the first marriage
passes the right to sons in subsequent marriages. Neither
a widow nor daughters have any proprietary rights.2!
Such discriminatory practices reduce women’s capacity
to generate income and reinforce their economic depend-
ence on the family and their husbands. Women’s lack of
asscts, particularly of land {women own only 1 per cent of
land worldwide) reveals that unequal access to the basic
means of production exists in many countries.??

48. Opportunities for women in some countries are
further narrowed by discrimination in food allocation and
access to health services. There is also scattered evidence
that patrilineal societies which deprive girls of property
inheritance also discriminate against them in distributing
other entitlements.23

5. Discrimination against women in access to credit

49. In many countries women’s cconomic depend-
ence on families and men is reinforced by informal and
formal constraints on their access to outside sources of
finance, especially in the rural areas of developing coun-
tries. According to recent studies, women face a number
of obstacles in obtaining formal credit, including (a) cul-
tural constraints (a woman may need her husband’s ap-
proval and signature in order to obtain a formal loan),
(®) lack of collateral (banks in most developing countries
accept only livestock or land title, requirements that ex-
clude most women), (c) lack of information (women are
often unaware of formal credit options and procedure re-
quirements), (<) transactions costs (it is much more diffi-
cult for rural women to spare money and time for travel-
ling to and from banks), and (e) repayment schedules
(many studics have found that it is much ecasier for
women to repay loans in frequent and small instalments
than in the large, less-frequent payments typicaily de-
manded by banks).24 As a result of these constraints,
female entreprencurs and farmicrs have to rely on an in-
formal credit network of relatives and fricnds or borrow



from local moneylenders and pawnbrokers at exorbitant
rates.

50. Innovative programmes are needed to improve
women’s access to finance, Intermediary programmes run
by non-financial institutions and government agencies
and parallel credit schemes have been able to reach even
the poorest women. Non-financial institutions provide re-
ferrals, assist borrowers and guarantee loans, thereby re-
ducing the costs of formal borrowing and the risk of lend-
ing to poor women. Under a parallel credit scheme an
organization lends directly to the poor. Examples include
revolving loan funds established under pilot or local in-
come-generating or micro-entrepreneurship development
projects and large-scale programmes, such as Production
Credit for Rural Women in Nepal, the Working Women’s
Forum in India and the Small Business Scheme of the
National Christian Council of Kenya in Kenya. Alterna-
tive banking institutions, such as the Grameen Bank in
Bangladesh, the SEWA Bank in India and the Zimbab-
wean Savings Clubs, also lend to women.

6. Discrimination in the labour market

51. Many economists view gender earning differen-
tials as a market response to differences in human capa-
bilities, voluntary choices and skills accumulated through
working experience and perceive the market as gender
neutral. Review of the dynamics and structure of gender
earnings in industrial countries supports this assumption
only in part, however.

52. Gender earning differentials have declined over
the past four decades, although the gender gap in wages
has not been closed. To some extent the decline is the
result of attempts to equalize opportunities through pub-
lic education and political and legislative measures, but it
also reflects changes in industrial and occupational com-
position and the decline in trade union coverage. Gender
differences in pay for workers with the same measured
background and experience persist, however, implying
the existence of mechanisms that discriminate against
women in the labour market.

53. Attempts to analyse the impact of economic dis-
crimination on women’s earnings have been only partly
successful because of the absence of an effective measure
of discrimination. The methodology and techniques used
for this purpose (such as the decomposition of wages and
earnings) leave much room for speculation on possible
values (unknown or non-measurable) that can negatively
affect ferale wages. Nonetheless, application of the de-
composition method to wage differentials in different
countries has resulted in some interesting findings. First,
in all regions and countries studied 20 to 60 per cent of
gender wage differential stemmed from male/female dif-
ferences in human capital endowments. Second, the unex-
plained component of the sex wage differential was rela-
tively large, ranging from 40 per cent in some developed
countries to 80 per cent in some developing countries,
even when female employment preferences were taken
into consideration. Third, the component of the wage dif-
ferential attributed to male/female differences in human
capital endowments shows a tendency to decline with a
rise in female educational level. Fourth, male/female
wage differentials are usually smaller in the public sector
than in the private sector. Fifth, in multi-racial or multi-
ethnic societies gender wage differentials may vary
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across ethnic groups and races. Sixth, schooling and
hours of work are generally lower for women than for
men, although this varies from country to country.2’

54. Empirical studies reveal an inverse relationship
between the “feminization” of employment and earnings
of women, suggesting that women’s earnings tend to be
depressed by female overcrowding in a narrow range of
jobs.?6 In Malaysia, for example, the average wage of a
regular female worker in 1988 was inversely related to the
female share in total employment. In industries with a
female employment share of 75 per cent or more the mean
wage was 35 percentage points lower than that in indus-
tries with a female share of 0.1 to 5 per cent.?’ In the
Philippines in 1990 the average monthly wage of women
in professional/technical occupations with a female em-
ployment share of 50 per cent or more was about 10 per-
centage points lower than the wage in occupations with a
female employment share of 0.01 to 10 per cent.28 This
strong inverse relationship between feminization of em-
ployment and average female earnings holds for Malaysia
and the Philippines even after controlling for other vari-
ables such as skill composition, industry, size of firm,
ownership, extent of casual labour, past employment
growth and unionization.?®

55. Women’s carnings are also affected by payment
and promotion practices, which depend not only on la-
bour productivity but also on the duration of employment
and work tenure. These criteria evolved during a time
when female employment was rare in many occupations,
and interruption of work because of pregnancy, child-
birth or care for sick family members was unacceptable.
Women’s mass entry into the iabour market has modified
these criteria only slightly. Labour codes now grant
women the right to temporary leave for family reasons,
but because women then lag behind men in employment
duration and work tenure they suffer losses in wages and
earnings. In a study of women’s employment and pay in
Latin America, the percentage of male pay advantage ex-
plained by differences in male/female potential experi-
ence is estimated to be 76 per cent on average, ranging
from more than 400 per cent in Mexico to 19 per cent in
Costa Rica.?0 A model of the promotion process for men
and women in a large British financial company showed
that raising women’s work tenure to the level of men’s
would raise the female share in management grades by 17
per cent and reduce their share in clerical grades by 32
per cent. The study also indicated the presence of dis-
crimination against women in all promotions above the
bottom rungs of the job ladder, however.3!

56. Discriminatory employment practices result in
female under-representation in decision-making, Although
they constitute approximately 40 per cent of the world’s
workforce, women hold less than 20 per cent of manage-
ment and only 6 per cent of senior management posi-
tions.32 The position of women is much weaker in the
private sector than in public organizations. In the early
1990s, for example, only 1 per cent of all corporate chief
executive officers in France and the United States of
America were women.33

57. Women are compelied to make choices within an
environment of inequality generated by systematic and
all-embracing gender discrimination. Women and men
enter into and participate in the labour market on an un-
equal basis because of pre-existing human capital differ-




entials. The gender divide in the labour market indicates
that improvements for women in the workplace, although
important, have had a limited effect in terms of cradicat-
ing gender discrimination.

C. DISCRIMINATION AGAINST MINORITIES
AND OTHER GROUPS

58. Awareness of the problems encountered by mi-
norities has grown in the 1990s and discrimination
against minority groups has declined. In the transition
economies the process of democratization has led to in-
creased political and cultural rights for minorities. In
Latin America, Asia and South Africa, minority groups
have benefited from and made use of political opportuni-
ties provided by the emergence of newly democratic re-
gimes. Discrimination has also declined in Africa, the
Middle East and Asia.

59. The overall picture remains complex and varicd,
however, and despite positive trends, serious problems
remain. Extreme nationalistic movements in Europe ad-
vocate and foster political and economic discrimination
and social exclusion. Intense inter-country conflicts aris-
ing out of ethnic and tribal rivalries in Africa have been
particularly devastating for minorities. Anti-minority
sentiment expressed in the public arena strains internal
relations within States and threatens international peace
and security.

60. Successful social integration of minorities re-
quires an analysis of different types and forms of dis-
crimination and their consequences as well as the elabo-
ration of diverse strategies for political, legal,
socio-economic and cultural integration. Successful inte-
gration of minorities in the societies in which they live
will reduce the potential for minority alienation and
grievances to foster destabilizing behaviour that may lead
to large-scale conflicts.

1. Defining and identifying criteria for

classifying minorities

61. The definition of minority groups is elusive and
controversial. Relevant United Nations intergovernmen-
tal bodies have been unable to define a “minority” popu-
lation group. The Working Group on Minorities of the
Subcommission on Prevention of Discrimination and
Protection of Minorities, established by the Commission
on Human Rights, could not arrive at a universally ac-
ceptable working definition of a minority group which
could be used comprehensively to address protection of
vulnerable groups in given societies. The Working Group
concluded that, since the term minorities could not be
defined, any attemipt to arrive at a definition would prove
not only extremely time-consuming but also counter-
productive for the advancement of its activities (see
E/CN.4/Sub.2/1996/2).

62. A related problem is identifying acceptable crite-
ria for classifying minority groups. The most obvious way
of defining a minority is in terms of numbers.34

63. A minority could be defined as a numerically in-
ferior group living within a larger population (or territo-
rial Statc) which secks to preserve the ethnic, linguistic,
cultural (including religious) and, perhaps, political char-
acteristics that distinguish it from the larger population.
Minority groups may, of course, possess radically differ-
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ent combinations of criteria. A minority group may be
discriminated against on the basis of one characteristic,
such as religion or language, or several characteristics (as
in the case of indigenous peoples). Adding to the defini-
tional dilemma is the notion that minorities include
groups such as nomads and migrant workers. Some mi-
norities seek political self-determination as a way of lib-
eration from discrimination and oppression; others will-
ingly or grudgingly accept a politically assimilated status
within the territory or State controlled by an ethnically
different majority.

64. The absence of basic rights for minorities may
create social tensions and lead to political conflict. The
Tirst half of the 1990s has seen internecine wars break out
over minority issues in the former Yugoslavia and in sev-
eral African countries; the second half of the decade will
no doubt witness conflict over the status, evolution and
problems of minorities,

2. Discriminatory practices against minorities
and other social groups

65. While recognizing the inherent difficulty of arriv-
ing at a universally agrced upon definition of minority
status, it is nevertheless clear that numerous minorities
suffer patterns of discrimination. Group discrimination
may take the form of political, socio-economic or cultural
restrictions which are invidiously imposed on members
of ethnic, religious and linguistic minorities as a matter of
public policy or social practice. Discrimination can also
target other groups within a society, including women,
older people, people with disabilities, certain categories
of young people and immigrants. These groups may be
discriminated against in terms of access to education,
employment and social services. Attitudinal prejudices
against certain groups may be manifested in either tacit or
overt discriminatory behaviour. Each situation of actual
or purportcd discriminatory practice requires an analysis
of its context, degree of severity and cffects, as well as
proposed countermeasures and remedics.

66. Discrimination against minorities comprises sev-
eral dimensions and may be political, socio-economic or
cultural. The following rights have been identified as
essential to the protection of the existence of persons
belonging to minoritics (sec A/49/415 and Add.1):

(a) The right to enjoy their own culture;

(b) The right to profess and practise their own religion;

(c) The right to usc their own language;

(d) The right to participate effectively in cultural, re-
ligious, social, economic and public life;

(e) The right fo participate effectively in decisions on
the national level;

{f) The right to establish and maintain their own asso-
ciations;

(g) The right to establish and maintain free and
peaceful contacts with other members of their group, as
well as contacts across frontiers:

(k) The right to equality before the law.

67. Subsequently, the right to equal access to land
was included as a fundamental minority right. The Inter-
national Labour Organization (ILO) adopted the Dis-
crimination (Employment and Occupation) Convention
(MNo. 111) in 1958, which 127 countries have ratified. The
Convention seeks to climinate discrimination in employ-



ment and occupations on the grounds of race, colour, sex,
religion, political opinion, social origin or national ex-
traction. Other prohibited grounds for discrimination
cited by ILO are civil and marital status, disability, state
of health, age and trade union membership.3%

68. Discrimination against minorities and other so-
cial groups can be based on historical patterns (including
the legacy of past neglect), specific economic and social
practices, and/or explicit public policies fostering exclu-
sion and restriction of certain rights enjoyed by the ma-
jority population. Some discriminatory practices may be
seen as organized efforts of a dominant majority to pre-
serve the inferior status of a minority or minorities. There
may be historical roots and antecedents to this pattern, or
it may emerge gradually or suddenly in the process of
nation building. Recent events in Africa, Europe and the
former Soviet Union are manifestations of the difficulties
inherent in integrating different ethnic, racial and relig-
ious minorities into nation-States. The survival of con-
temporary nation-States requires a trade-off between in-
terests and rights, establishment of new social contracts
between majorities and minorities, and creation of flex-
ible international mechanisms through which political
bargaining and conflict resolution can be carried out.
Aside from being an affront to human rights, violation of
minority rights and discrimination against minorities fos-
ters tensions and strains the stability of States.

69. Discrimination often reflects historically rooted
conflicts and resulting inequalities. Discrimination af-
fects both the attainment of the minority’s collective
goals and the well-being of individual members. System-
atic discrimination against a minority leads to political,
socio-economic and cultural inequalities and lack of so-
cial integration. Discrimination against ethnic, religious
and linguistic minorities varies widely in type, severity
and consequences. Efforts have been made to categorize
minorities and codify the level, type and magnitude of
discriminatory practice against them.3¢

3. International instruments addressing discrimination
against minorities

70. Fundamental international legal instruments that
define human rights, such as the Universal Declaration of
Human Rights, the International Covenant on Civil and
Political Rights and the International Covenant on Eco-
nomic, Social and Cultural Rights, provide a sound basis
for contravening discrimination against political, ethnic,
religious and linguistic minorities. In addition to these
human rights instruments the international community
has adopted specific legal instruments—such as the
International Convention on the Elimination of All
Forms of Racial Discrimination, the ILO Convention con-
cerning Discrimination in Respect of Employment and
Occupation,3” the UNESCO Convention against Dis-
crimination in Education,3® and the Declaration on the
Elimination of All Forms of Intolerance and of Discrimi-
nation Based on Religion or Belief (General Assembly
resolution 36/55)—which affirm the political, socio-eco-
nomic, legal, cultural, religious and educational rights of
minorities.

71. The Declaration on the Rights of Persons Belong-
ing to National or Ethnic, Religious and Linguistic
Minorities {General Assembly resolution 47/135, annex)
underscores the right of minorities to participate in
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the political, socio-economic and cultural lives of their
respective societies. Article 4, paragraph 1, declares that
States shall take measures where required to ensure that
persons belonging to minorities may exercise fully and
effectively all their human rights and fundamental free-
doms without any discrimination and in full equality be-
fore the law. In paragraph 2 of the same article, it also
encourages States to create favourable conditions for mi-
norities to express their characteristics and to develop
their culture, language, religion, traditions and customs,
except where specific practices are in violation of na-
tional law or contrary to international standards. In para-
graph 5 it says that States should consider appropriate
measures to enable persons belonging to minorities to
participate fully in the economic progress and develop-
ment in their country.

72. In the Programme of Action of the World Summit
for Social Development,3? the concept of social integra-
tion was affirmed as one of the pillars of social progress.
Social integration requires the formulation and imple-
mentation of policies aimed at eliminating exclusionary
discrimination in all its forms. It implies the recognition
of ethnic, rcligious and cultural diversity, as well as the
protection and promotion of the rights of persons belong-
ing to minority groups. It advocates the adoption of meas-
ures designed to promote an “inclusive society” in order
to facilitate the full participation of minorities in all
aspects of the political, economic, social, religious and
cultural life of their socicties. The Social Summit encour-
aged the implementation of international legal instru-
ments and of agreed norms concerning the prevention of
discrimination against minorities, particularly racism, so-
cial discrimination, religious intolerance in all its various
forms, xenophobia and all forms of discrimination in all
walks of life in societies. Two other germane concepts
emerging at the Social Summit are the notions of popular
participation and an enabling environment. The participa-
tion of social groups in the decision-making process im-
plies and leads to empowerment, that is, greater control
over the socio-economic, political and cultural issues that
affect one’s destiny. A socially accommodating, or ena-
bling, environment is a precondition for the protection
and advancement of basic human rights. It implies major-
ity acceptance of the fundamental rights of minorities to
develop and preserve their culture, traditions, religion
and language.

73. The mandate of the Working Group on Minorities
of the Subcommission on Prevention of Discrimination
and Protection of Minorities includes the examination of
proposals designed to resolve problems involving minori-
ties and the recommendation of measures to promote and
protect the rights of persons belonging to national, ethnic,
religious and linguistic minorities. At its first session,
held in late August 1995, the Working Group gave prior-
ity to the constitutional and legal provisions protecting
the existence and identity of minorities, the right to use
their own language, profess and practise their religion
and enjoy their own culture, the effective participation of
minorities, educational issues, national recourse and con-
ciliation machineries, regional mechanisms for the pro-
tection of minorities, the contribution of advisory serv-
ices and technical assistance, and cooperation and
coordination with the international community {see
E/CN.4/Sub.2/1996/2).




74. Through the Subcommission the United Nations
is developing a monitoring system to provide information
on the status of specific minority groups to assess the
different forms and levels of discrimination. This assess-
ment will include an analysis of specific cases, the devel-
opment of mechanisms for meaningful exchanges of in-
formation, the creation of programmes to prevent or
remedy cases of discrimination of minorities and investi-
gation of ways to resolve conflicts involving minorities.
This activity at the international level will assist and sup-
plement efforts undertaken at the national level. It will
raise the awareness of minority issues at the international
level and have a positive effect on national laws and regu-
lations concerning the promotion, protection and integra-
tion of minorities.

4. Positive trends in reducing discrimination
against minorities

75. The discussion and articulation of specific prob-
lems related to discrimination against minorities led to an
enhancement of rights for a number of minorities in the
1990s. In paragraph 67 of the Programme of Action, the
World Summit for Social Development noted progress in
several broad areas: “the ongoing process of decoloniza-
tion; the elimination of apartheid; the spread of democ-
racy; wider recognition of the need to respect human dig-
nity, all human rights and fundamental freedoms and
cultural diversity; the unacceptability of discrimination;
increasing recognition of the unique concerns of indige-
nous people in the world; an expanded notion of collec-
tive responsibility for all members of a society; expanded
economic and educational opportunities and the globali-
zation of communication; and greater possibilities for
social mobility, choice and autonomy of action”.4¢

76. There is evidence of progress in addressing prob-
lIems of discrimination against minorities. General aware-
ness of the issues at stake has grown, and there is greater
pressure upon recalcitrant States or majority groups to
undertake measures to alleviate discrimination and pro-
tect minority groups. Specific examples of progress in-
clude the following:4!

(@) The constitutional and main legal provisions pro-
tecting the identity of minorities were modified in Be-
larus, Colombia, India, Norway, Poland and Ukraine, and
new laws on ethnic and national minorities were drafted
on the basis of the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguis-
tic Minorities (General Assembly resolution 47/135, an-
nex). Ukraine adopted several legislative acts protecting
the rights of minorities. Norway passed laws to protect
the existence and identity of the Sami minority. The Sri
Lankan Constitution recognizes the right of citizens to
profess and practise religions other than Buddhism and
recognizes both Tamil and Sinhalese as official lan-
guages. These legal norms contribute to the reduction of
discrimination against minorities; results depend on the
strict implementation of these provisions;

(b) Steps were taken to protect the right of minorities
to enhanced education, including the right to receive in-
struction in their own language. Poland has adopted
measures to ensure that admission to minority schools is
free and education in the languages of the minorities is
available. Finland and Norway guarantee the right of the
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Sami minority to receive instruction in their own lan-
guage;

{c) Australia, Austria, Denmark, Mexico and Portu-
gal introduced educational policies which favour cultural
integration as opposed to cultural assimilation and re-
spect the separate identity of minoritics;

{d) Specific conciliation mechanisms were intro-
duced in a2 number of countries to address minority prob-
lems. Protracted civil conflicts in Angola, Bosnia and
Herzegovina, and Liberia were alleviated as a result of
concrete conciliation mechanisms developed for intro-
ducing nation-building measures and ensuring protection
of the rights of minorities;

(e) The Russian Federation signed bilateral treaties
within the Commonwealth of Independent States and the
Baitic States with the aim of protecting the rights of Rus-
sian minorities. Hungary and Slovakia signed a bilateral
treaty to regulate the treatment of minorities:

() Regional mechanisms for dealing with minority
issues were put in place in Europe. Examples include the
European Convention on Human Rights and the Council
of Europe’s Framework Convention on National Minori-
ties, which went into force at the end of 1996. These
frameworks stress the legitimate rights of minoritics (pro-
tection of identity, protection from forced assimilation
and so forth), but also take into account the legitimate
interests of Statcs with respect to their territorial integ-
Fity.

5. Persistence of discriminatory paticrns

71. Despite some progress, discrimination against
minority and other social groups persists. In the past sev-
eral years a number of negative developments have oc-
curred, including social polarization and fragmentation;
widening disparities and inequalities of income and
wealth within and among countries; problems arising
from uncontrolled urban devclopment and the degrada-
tion of the environment; marginalization of people, fami-
lies, social groups, communities and even entire coun-
tries; and strains on individuals, families, communities
and institutions as a result of the rapid pace of social
change, cconomic transformation, migration and major
dislocations of population, particularly in the areas of
armed conflict.

78. Restrictive public policies invariably restrict the
rights of minority groups and are tantamount to discrimi-
natton, Political discrimination takes the form of restric-
tions on political organizing, freedom of movement and
freedom of expression; denial of voting rights; judicial
proceedings as well as discrimination in recruitment to
all sectors of public activity, the military or police, the
civil service and political office. Political discrimination
is often coupled with socio-cconomic and cultural dis-
crimination. In developing countries the public sector,
which is usually relatively large, represents the main
source of professional employment. Discriminatory bar-
riers to minority recruitment thus restrict economic op-
portunities for individual members of the minority group
and help to perpetuate material inequalities.*2 Politicaily
restricted minorities also suffer impediments to their cul-
tural and/or linguistic expression. Restrictions on the use
of a minority’s language often prompt protracted ethno-
national conflicts and demands for sub-state autonomy or
complete independence. Language policy is also related



in complex ways to the perpetuation of economic and
political disadvantages; it can, for instance, form a formi-
dable barrier to access to education for minorities.

79. Discrimination is commonly associated with high
levels of social and health difficulties among the most
severely disadvantaged minorities. Members of such mi-
nority groups ate more likely to have high infant mortal-
ity rates, be more susceptible to diseases, engage in sub-
stance abuse and crime, and have high rates of arrest and
incarceration, which often reinforces political and socio-
economic discrimination. These indicators reflect the cu-
mulative consequences of poverty, powerlessness and the
erosion of group culture.

80. Minorities that are subject to discrimination com-
monly respond by devising strategies of resistance. Mi-
norities seeking independence or sub-state autonomy at
the outset usually try conventional politics to protect and
solicit support. If those strategies fail to achicve tangible
gains, however, minority groups may shift tactics to local
rebellion, guerrilla warfare or terrorism, threatening the
cohesion of sovereign States and undermining political
stability.

D. POLICIES AND MEASURES TO COMBAT DISCRIMINATION

81. Governments combat discrimination based on
race, gender or ethnic origin by (a) promoting equality of
opportunity by outlawing discrimination and making
health care and education available to all and () secking
equality of results by granting preferences to members of
disadvantaged groups. The second approach has been
given a variety of labels, including benign quotas, reverse
discrimination, reservation policy, employment equity,
positive discrimination, positive action and affirmative
action. In contrast with equal opportunity, which focuses
on procedures and individuals, this approach is results
oriented and group oriented. The two approaches are not
mutuaily exclusive. In the United States, for example,
courts frequently impose hiring quotas on organizations
found guilty of discrimination agamst women or disad-
vantaged minorities.

82. The Universal Declaration of Human Rights
(General Assembly resolution 217 A (III)) declares that
“all human beings are born free and equal in dignity and
rights” (article 1). It emphasizes that “all are equal before
the law and are entitled without any discrimination to
equal protection of the law” (article 7) and that “higher
education shall be equally accessible to all on the basis of
merit” (article 26). Signatories to the International Cove-
nant on Economic, Social and Cultural Rights (Assembly
resolution 2200 A (XXi), annex) recognize further the
“equal opportunity for everyone to be promoted in his
employment to an appropriate higher level, subject to no
considerations other than those of seniority and compe-
tence” (article 7 (c)).#? The language is clear: individuals
are to be judged solely on competence and experience,
without preferences granted on the basis of race, gender
or ethnic origin.

83. The International Convention on the Elimination
of All Forms of Racial Discrimination (General Assembly
resolution 2106 A (XX), annex) permits temporary dis-
crimination in favour of disadvantaged groups: “States
Parties shall, when the circumstances so warrant, take, in
the social, economic, cultural and other fields, special
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and concrete measures to ensure the adequate develop-
ment and protection of certain racial groups or individu-
als belonging to them . . . . These measures shall in no
case entail as a consequence the maintenance of unequal
or separate rights for different racial groups after the ob-
jectives for which they were taken have been achieved”
(article 2, para. 2). Similar language is adopted in article
4, paragraph 1, of the Convention on the Elimination of
All Forms of Discrimination against Women (Assembly
resolution 34/180, annex): “Adoption by States Parties of
temporary special measures aimed at accelerating de
facto equality between men and women shall not be con-
sidered discrimination as defined in the present Conven-
tion, but shall in no way entail as a consequence the main-
tenance of unequal or separate standards; these measures
shall be discontinued when the objectives of equality of
opportunity and treatment have been achieved.” These
conventions allow Governments to abandon the principle
of de jure equality in order to raise the economic, social
or cultural level of members of a disadvantaged group,
but the ultimate goal remains equality of opportunity, not
de facto equality. By 30 July 1996, 146 countries had
ratified the International Convention on the Elimination
of All Forms of Racial Discrimination and 153 had rati-
fied the Convention on the Elimination of All Forms of
Discrimination against Women.

l.

84. Many Governments have created specialized bod-
ies to promote equality of opportunity across races and
between men and women. Typically these organizations
report to a government department or ministry and have
only promotional or consultative powers, although some
have been given independence and the authority to inves-
tigate and act on complaints. Examples of the latter in-
ciude the Equal Opportunities Commission and the Com-
mission for Racial Equality in the United Kingdom, the
Human Rights and Equal Opportunities Commission in
Australia, the Human Rights Commission in Canada, the
Human Rights Commission and Race Relations Concili-
ator in New Zealand and the Equal Opportunity Commis-
sion in the United States.

Policies to promote equality of opportunity

85. There is an increasing tendency for legislatures to
impose substantial penalties, including imprisonment, for
discrimination by race or gender in recruitment, training
and conditions of employment. A few countries, such as
France, the Netherlands and Sweden, incorporate these
provnslons in the Penal or Criminal Code but most coun-
tries enumerate them in specific acts of leglslatlon 44

86. Regardless of the severity of penal sanctions, leg-
islation will not deter discrimination unless cases are
prosecuted, something that is rare in many countries, Vic-
tims of discrimination may be reluctant to file formal
accusations for three reasons. First, discrimination is dif-
ficult to prove, and the burden of proof lies with the ac-
cuser; the person accused of discrimination, who often
holds all of the records that might constitute evidence,
frequently wins simply by remaining silent. Some coun-
trics, notably France, Germany, ltaly and Switzerland,
have responded to this probiem by shifting the burden of
proof on to the accused once the complainant makes a
plausible case for the existence of an illegal discrimina-
tory practice. Second, the prospect of significant finan-
cial costs deters many potentiai claimants, who may not




have recourse to legal aid or the backing of a trade union.
Some countries deal with this problem by providing free
legal assistance. In Spain the Constitution guarantees
every person the right to legal assistance; in Australia
financial assistance is provided in sex discrimination
cases to the side judged better founded. Third, potential
claimants may fear reprisal. In employment discrimina-
tion this typically takes the form of dismissal of the
worker and those who helped him or her. Effective pro-
motion of equal opportunity in employment requires
protection against such dismissal.

87. Discrimination is most difficult to deal with when
it is indirect, the result of apparently neutral rules that
adversely affect a particular race, gender or ethnic group.
Rules based on pregnancy, for example, affect only
women; those based on child care affect women dispro-
portionately. Uniform height and weight requirements
discriminate against women and some ethnic groups. The
requirement that employees work on a given day of the
week discriminates against groups whose religion pro-
scribes doing so. In each case a court, tribunal or commis-
sion—in extreme cases, a legislature—must determine
whether a particular requircment is necessary or is merely
a covert way to discriminate 45

88. Language requirements imposed by Governments
and private employers are perhaps the most common form
of indirect discrimination against ethnic groups. Often
there is good reason to require fluency in a particular
language. Taxi drivers, for example, provide better serv-
ice if they speak the language of the country in which
they work, even if this discriminates against recent immi-
grants. But language requirements are also used for the
sole purpose of discriminating against ethnic groups. In
South Africa, employers are known to demand fluency in
English and Afrikaans even though the work may not re-
quire fluency in both languages.?6 For many years Eng-
lish was the language of Government and the judiciary in
Sti Lanka, although no more than 10 per cent of the popu-
lation understood and spoke the language. Requiring civil
servants to speak English was elitist but not discrimina-
tory, since English is the second language of both Sin-
halese and Tamils, Sri Lanka’s two main ethnic groups. In
1956 the Government proclaimed Sinhala the official lan-
guage of the country, making it nearly impossible for
minority Tamils to obtain government jobs.47 This pre-
cipitated a conflict between Tamils and Sinhalese that
continues to this day. In 1988, in an effort to resolve the
conflict, the Government of Sri Lanka made Tamil a sec-
ond official national language.

89. When effectively enforced, laws against unjusti-
fied discrimination by schools and employers can gener-
ate equality of opportunity for members of all races and
all ethnic groups. When some members of society are
severely disadvantaged, however, laws against discrimi-
nation are insufficient and meaningful equality of oppor-
tunity requires measures to ensure that every child, re-
gardless of race or ethnic origin, receives adequate
nutrition and health care, including prenatal care, and a
minimum quality and quantity of basic education, includ-
ing pre-school cducation. In addition, low-income indi-
viduals may require financial aid to enable them to pur-
sue higher education, purchase homes or establish their
own businesses. The intent of such programmes is to
combat poverty rather than end discrimination, but disad-
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vantaged groups benefit disproportionately because they
contain a disproportionate number of families living in
poverty. )

90. With rare exceptions ethnic minorities are not
prevented from attending public schools, but their per-
formance suffers when instruction is in a language other
than their own. Although minorities typically receive per-
mission to set up their own schools, they seldom have
access to taxation or public funds. Some countries, nota-
bly Canada, Italy, New Zealand, the Nordic countries, the
Russian Federation and the United States, attempt to
overcome language barricrs by providing bilingual edu-
cational programmes for linguistic minorities. In Peru the
Government is training 60 bilingual teachers who will
train an additional 2,400 tcachers to teach in indigenous
communities. Nicaragua has also launched a bilingual
programme for indigenous communitics, which reaches
more than 13,000 children in the North Atlantic coast
region,

91. Equal opportunity laws may bc necessary to
achieve gender cquality in the workplace, but they are
never sufficient. Women, on average, enter universities
and the labour market with a considerable handicap com-
pared with their male counterparts for two reasons. First,
discrimination exists within the family. Parents typically
expect less—or at least expect different things—of fe-
male children and often remove them from school at an
carlier age than their male siblings. Parental goals for
children can be expected to change only slowly, if at all.
In the meantime Governments can help change behaviour
by enforcing school attendance laws, making secondary
cducation compulsory for both boys and girls, and in-
creasing the minimum age for marriage so that girls re-
main in school longer. Second, much legislation exists
that discriminates against women and makes it impossi-
ble for them to participate in the labour market on equal
terms with men. Many countries have laws, for example,
that restrict the type of work that pregnant women may
perform; others prohibit night work, restrict overtime or
forbid the use of heavy machinery by women. However
well intentioned such protective laws may be, their repeal
should be considered if the goal of full equality of oppor-
tunity is to be reached. Similarly, compulsory maternity
leave and child-care benefits can raise the cost to an em-
ployer of female labour. Governments can solve this
problem by funding benefits out of gencral revenue or by
allowing cither parent to qualify for lcave and child-care
benefits. Laws barring women from holding legal title to
fand or restrict their rights to inheritance represent yet
another obstacle to gender equality.48

2. Preferential policies

92.  Adhering to a strict interpretation of equality be-
fore the law, many Governments and legal systems refuse
to allow any discrimination, even benign discrimination,
based on race, gender or cthnic origin. Others sacrifice
the principle of non-discrimination (de jure equality) to
varying degrees in order to promote de facto equality. The
conflict between these two approaches is real. Preferen-
tial policics have supporters as well as opponents, and
debate between the two sides at times becomes heated, as
evidenced by the rash of suicides in India by young Brah-
mins protesting the reservation for lower castes of cov-
eted university places and civil service jobs# or by wide-



spread public opposition to affirmative action in the
United States.3?

93. Preferential policies can be justified as a means
of promoting equality of opportunity. Members of disad-
vantaged groups may be unfairly perceived as unable to
function in a particular trade or profession; breaking
down barriers of prejudice with preferences can demon-
strate, for example, that a female electrician is as compe-
tent as a male, or that a minority student can succeed in
medical school. Such reasoning lies behind the Interna-
tional Convention on the Elimination of All Forms of
Racial Discrimination and the Convention on the Elimi-
nation of All Forms of Discrimination against Women, it
provides a rationale for preferential quotas as long as all
(or nearly all) members of the disadvantaged group are
blocked from entry into the targeted trade or profession.
When the goal is equality of opportunity, preferences
must be temporary; there is no justification for retaining
preferences until full de facto equality is reached. In prac-
tice, however, Governments find it difficult to remove
preferences once they are in place. Early in this century
British colonial rulers, for example, introduced preferen-
tial quotas known as “reservations” to favour disadvan-
taged groups in the Indian subcontinent, Fiji and Malay-
sia; the countries retain these quotas to this day.

94. Preferential policies attack the manifestations of
discrimination, but not discrimination itself, Because the
principle of merit is retained for applicants within each
group, beneficiaries of preferences tend to be the wealthi-
est and least-deprived group members. (Indians refer to
this phenomenon as “creaming”.) Such programmes do
not therefore substitute for anti-poverty programmes. Nor
do they substitute for laws against discrimination, for
they provide no benefits for groups such as Chinese or
Jewish minorities, which suffer discrimination in many
countries but are not, on average, disadvantaged.

95. A wide range of preferential policies based on
race, gender or ethnic origin are in place in countries
throughout the world today. In some countries prefer-
ences are voluntary; elsewhere they are compulsery. In
some countries preferences are limited to the public sec-
tor; elsewhere they apply to both private and public or-
ganizations. Preferences take many forms, including tar-
gets and quotas, bonuses on competitive examinations
and subsidization of competitive bids.

96. A priori, it is impossible to predict whether quo-
tas will be more effective or less effective than other
forms of preferences. In a university entrance examina-
tion, for example, for any quota for members of a desig-
nated group there is a percentage point preference which
will produce the same result. Without more information,
it is impossible to determine whether a minority is better
served by a quota or by a preference, since a bonus of,
say, 10 percentage points may be insufficient to lift even
a single member of the disadvantaged group to a passing
mark, or it may lift the scores of many group members far
above those of other candidates.

97. For the most part States members of the European
Union limit preferential programmes to vocational train-
ing for women and minorities; like many Governments in
the world today, in general they do not allow the use of
race, gender or ethnic origin as criteria for admission of
students to universities or for recruitment and promotion
of employees. In northern Germany local governments in

recent years have given preference in some instances to
female applicants for government jobs over equally quali-
fied males, but this practice was struck down by the Euro-
pean Court of Justice and will likely be suspended.5!

98. Some Governments, such as thosc of Australia,
Canada, Namibia and South Africa, encourage the use of
preferences to favour disadvantaged groups but do not
impose them on universities or employers. In some cases
employers are required to establish goals and to file re-
ports on progress in recruiting and promoting members of
designated groups. Employers face penalties for failure to
file a report, although no penalties are imposed for failure

" to reach a target. Such programmes serve an educational
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function: they make employers and universities aware
that Governments support ethnic and gender diversity in
the workplace and the classroom. They also allow em-
ployers and educational institutions to engage in “benign”
discrimination without fear of challenge from applicants
passed over in favour of less gualified candidates who
benefit from preferences.

99. In most countries with preferential policies that
favour disadvantaged groups, participation in the pro-
gramme is compulsory rather than voluntary. Often, as in
India, Israel, Pakistan and Switzerland, preferences are
restricted to employment in the civil service and public
enterprises. Sometimes, as in India and Pakistan, admis-
sion to public universities is also subject to preferences.
Private employers in those countries are cxpected to hire
and promote solely on the basis of merit; by law they are
not allowed to discriminate by race, gender or ethnic ori-
gin. Privatization of public enterprises in these instances
can create problems for those who benefit from prefer-
ences, since the privatized firm is no longer required to
hire and promote a quota of members of designated
groups. In countries such as Fiji, Malaysia and the United
States, which have strong programmes, preferential poli-
cies are imposed on private and public organizations
alike, and the ethnicity or gender of the owner of a firm
is noted in order to grant preferences in awarding govern-
ment contracts.

100. Preferential policics do not extend beyond em-
ployment, education and government procurement; most
surprisingly, no country has imposed quotas or prefer-
ences in housing. De jure equality in access to housing is
strictly enforced in most countries; it is generally iliegal
to refuse to rent or sell housing because of race, gender or
ethnic origin. In contrast, it is legal to refuse to rent or sell
to a person with insufficient income, so de facto equality
is nowhere to be found. Governments could conceivably
compel builders to supply a minimum proporticn of new
housing units to members of a disadvantaged group. To
reach the assigned target a builder of luxury homes would
have to advertise widely and would probably have to re-
duce the selling or rental price for members of the desig-
nated group.

3. Eguality of opportunity versus equality of results

101. The International Bill of Human Rights, which
consists of the Universal Declaration of Human Rights,
the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on Civil
and Political Rights, guarantees freedom from discrimi-
nation to all members of the human family., According to
article 26 of the International Covenant on Civil and




Political Rights (General Assembly resolution 2200 A
{XXI), annex):

All persons are equal before the law and are entitled
without any discrimination to the equal protection of the
law. In this respect, the law shall prohibit any discrimina-
tion and guarantee to all persons equal and effective pro-
tection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.
102. Individuals are endowed with unequal amounts

of wealth, talent, intelligence, physical strength and
beauty. The International Bill of Human Rights does not
address these inequalitics or the income inequalities that
result from them; it promises only de jure equality, not de
facto equality. No person has a right to a high paying job
or to a university place; everyone has a right to compete,
on the basis of merit, for jobs and university admission.
Equal opportunity is a human right; equality of results is not.

103. The International Convention on the Elimina-
tion of All Forms of Racial Discrimination and the Con-
vention on the Elimination of All Forms of Discrimina-
tion against Women allow Governments to implement
temporary programmes that deny members of advantaged
groups their right to equal opportunity in order to give
preferences to members of disadvantaged groups. Such
policies are discriminatory and violate the International
Bill of Human Rights. Derogation of human rights, even
temporarily, ought not to be done lightly. Article 4, para-
graph 1, of the International Covenant on Civil and Politi-
cal Rights allows similar derogation of human rights “in
time of public emergency which threatens the life of the
nation”, but only “to the extent strictly required by the
exigencies of the situation”. The language that permits
preferential policies is less restrictive, but it does suggest
that preferences are acceptable only as an instrument to
achieve equality of opportunity and are never justified as
permanent policy.

104. Effective enforcement of laws against racial,
ethnic and gender discrimination can generate equality of
opportunity for all members of society. But enforcement
of anti-discrimination laws will not produce equality of
results. To move towards this type of equality Govern-
ments routinely use taxation, along with expenditure on
health, education and welfare, to redistribute income
from affluent members of society to the poor. Such in-
come redistribution does not constitute a preferential pol-
icy, nor is it a violation of human rights, as long as an
individual’s tax bill and his or her access to public health,
education and welfare does not depend on race, gender or
ethnic origin.

105. When equality of opportunity produces large
disparities in average results between groups, Govern-
ments do not attempt to intervene with taxation or expen-
diture policy; Governments rarely adjust their tax rates or
welfare payments according to race, gender or ethnic ori-
gin. Instead, some Governments ask citizens to give up
their right to equal opportunity in order to guarantee all
groups that the economic and social status of their mem-
bers will be closer, on average, to that of the rest of the
country. There may exist a consensus that the good of the
whole requires such a sacrifice of individual rights. The
goal is then the equitable distribution of jobs across
groups, not equality of opportunity, and preferences thus
become permanent rather than temporary, Examples of
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such “consensus quotas” include Switzerland, which allo-
cates a fixed proportion of jobs in the public sector to
each of the country’s main language groups,52 and inter-
national organizations, which recruit staff from nationals
of all member States in an agreed-upon proportion. With
consensus, quotas can build support for a federal or inter-
national bureaucracy. Without consensus, ethnic, gender
and racial quotas can be extremely divisive.

106. Too often Governments impose quotas or other
preferences without first building consensus, thus alien-
ating citizens who lose their right to compete for jobs on
equal terms with individuals who belong to a disadvan-
taged group. Nonetheless, Governments find preferences
attractive because they do not require increased taxation
or expenditure. It is much easier to impose quotas than to
attack the underlying causes of de facto inequality be-
tween groups, including discrimination, poverty, poor
education, malnutrition and geographical isolation.
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